
 
 

 

SUPREME ILLEGITIMACY 

 

Eric W. Orts† 

 
In a single week in June 2022, at the close of its last term, the U.S. 

Supreme Court undermined its own political legitimacy through three 

decisions: New York State Rifle & Pistol Association v. Bruen,1 Dobbs v. 

Jackson Women’s Health Organization,2 and West Virginia v. Environmental 

Protection Agency.3 Each of these decisions strikes at a core justification 

for any government: the need to protect the lives of its people. 

Conservative and liberal political theories of different stripes agree that 

a foundational purpose of government is to preserve the lives and assure the 

safety of its citizens. They agree that government is justified by the need to 

preserve civil order through law, ideally through democratic processes, to 

protect the unalienable right to life.4 

Protecting the right to life is a primary justification for the consent of citizens 

to the authority of government in the social contract tradition of Hobbes, Locke, 

and Rousseau, which informed revolutions establishing democratic republics 

in the United States and Europe.5 Since then, long-standing questions have 

persisted about whose lives matter and who counts as citizens.6 A foundational 

principle, however, remains that government must protect the right to life of 

its citizens to remain politically legitimate. For this reason, it is shocking to 

see the Supreme Court acting contrary to the right to life of millions of 

Americans with respect to gun safety, reproductive health, and climate damage. 

The Court’s self-inflicted political illegitimacy demands immediate reform. 
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4 DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776).   
5 See THOMAS HOBBES, LEVIATHAN: THE MATTER, FORME, & POWER OF A COMMON-

WEALTH ECCLESIASTICALL AND CIVILL 80 (Rod Hay ed., McMaster Univ. 1999) (1651); 
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I. THEORIES OF LEGITIMACY 

 

To begin with some conceptual background, legitimacy is an essentially 

contested concept in social theory.7 For purposes here, one can distinguish 

the following kinds of legitimacy: legal legitimacy, empirical political 

legitimacy, and substantive political legitimacy. 

Legal legitimacy refers to whether the enactment of laws and their 

application follow agreed standards of rationality and interpretation. The 

frequent and arbitrary interference of an authoritarian leader in particular 

cases, for example, would void legal legitimacy.  

Empirical political legitimacy refers to whether citizens in a specific 

government believe law-making and law-applying processes accord with 

their fundamental values, including, for example, following democratic 

procedures and trusting judges to act fairly.  

Substantive political legitimacy refers to whether a legal and political 

system adheres to a minimum standard of moral coherence and normative 

justification of political authority. A regime that deprives a large mass of its 

citizens of vital rights loses this kind of legitimacy. 

Owing to its decisions at the end of its last term, the Supreme Court has 

lost legitimacy along all three dimensions. Most decisively, the Court has 

lost its substantive political legitimacy by preventing the government from 

protecting the right to life of Americans against gun violence, reproductive 

health risks, and degenerative climate consequences.  

My argument that the Court has wrongly decided these cases is not 

simply a legal or constitutional one. It is an argument, based in political and 

democratic theory, that the current Court has lost its substantive political 

legitimacy, thus mandating its structural reform. 

 

II. A TERRIBLE TRIO OF CASES 

 

The first instance of the Court’s misfiring came in New York State Rifle 

& Pistol Association v. Bruen.8 The Court in this case overturned a century-

old New York state gun-licensing statute through an expansive interpretation 

of the Second Amendment.9 In an earlier decision, District of Columbia v. 

Heller, the Court struck down a law that prohibited the possession of 

handguns in the home as a violation of the Second Amendment.10 In Bruen, 

the Court went further to require any gun licensing regime to give citizens 

a right to meet objective criteria to carry a gun in public.11 

 
7 See, e.g., DAVID BEETHAM, Towards a Social-Scientific Concept of Legitimacy, in 

THE LEGITIMATION OF POWER 3 (Peter Jones & Albert Weale eds., 1991); Richard H. 

Fallon, Jr., Legitimacy and the Constitution, 118 HARV. L. REV. 1787 (2005); Eric W. 

Orts, Positive Law and Systemic Legitimacy: A Comment on Hart and Habermas, 6 RATIO 

JURIS 245 (1993).  
8 142 S. Ct. 2111 (2022).  
9 Id. at 2156.  
10 554 U.S. 570, 636 (2008).  
11 142 S. Ct. at 2156.  
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Purportedly grounded in history, Justice Clarence Thomas’s majority 

opinion in fact flies in the face of hundreds of years of the government 

regulating dangerous weapons to keep people safe in their homes, on the 

streets, in their schools, and in their workplaces.12 Thomas argues that the 

Second Amendment enshrines an individual right to carry arms 

following a tradition going back to the first kings of England.13 The true 

history shows a gradual empowering of the state to restrict the public 

carry of weapons.14 As one historian observes, Thomas’s opinion is 

“rambling” and adopts “an almost childlike caricature” of historical 

method.15 

More than bad history and bad law, Bruen is politically illegitimate 

because of its predictable consequences. It will exacerbate gun violence by 

impeding federal, state, and local governments from enacting common-

sense gun safety regulations to preserve many human lives. Striking down 

the licensing statute in New York also overturned similar laws in six other 

states and the District of Columbia, and has thrown into doubt other 

important gun safety regulations.16 

The Court has done so at a time when doctors describe gun violence as 

an epidemic.17 Justice Stephen Breyer’s dissent provides the grisly details.18 

Simply reciting the names of some of the places of recent gun massacres—

Philadelphia, Uvalde, Buffalo, Atlanta, Dayton, Orlando, Charleston, Las 

Vegas, Aurora, Parkland, and more—recalls a toll of many innocent lives 

lost, including many children.19 Since 2010, gun-related deaths have increased 

more than 44 percent.20 Gun-related deaths now exceed 45,000 annually, 

surpassing car accidents as a cause of death.21 The Centers for Disease Control 

and Prevention reports that 48,832 gun deaths in 2021 is the highest number 

of gun deaths in 30 years.22 

 
12 Id. at 2182 (Breyer, J., dissenting) (retracing centuries-old English laws providing 

for the regulation of public weapon carriage).  
13 Id. at 2139. 
14 Id. at 2181 (Breyer, J., dissenting).  
15 Jonathan Zimmerman, The Supreme Court Gets an F in History for Its Rationales 

in Abortion, Gun Rulings, CHI. TRIB., June 29, 2022, https://www.chicagotribune.com/ 

opinion/commentary/ct-opinion-roe-v-wade-abortion-guns-supreme-court-history-20220629-

wz4ed74tbbahrjir37odxsb2ke-story.html.  
16 142 S. Ct. at 2172 (Breyer, J., dissenting).  
17 PBS NEWS HOUR, Why Doctors Are Calling Gun Violence in the U.S. an Epidemic, 

PBS (June 6, 2022), https://www.pbs.org/newshour/show/why-doctors-are-calling-gun-

violence-in-the-u-s-an-epidemic. 
18 142 S. Ct. at 2164-66 (Breyer, J., dissenting).  
19 Id.  
20 Mark Berman, Larry Bernstein, Dan Keating, Andrew Ba Tran & Artur Galocha, 

The Staggering Scope of U.S. Gun Deaths Goes Far Beyond Mass Shootings, WASH. POST, 

July 8, 2022, https://www.washingtonpost.com/nation/interactive/2022/gun-deaths-per-

year-usa/?itid=hp-top-table-main. 
21 142 S. Ct. at 2165 (Breyer, J., dissenting).  
22 Roni Caryn Rabin, Gun-Related Suicides and Killings Continued to Rise in 2021, 

C.D.C. Reports, N.Y. TIMES, Oct. 6, 2022, https://www.nytimes.com/2022/10/06/health/ 

guns-homicides-suicides-cdc.html. 
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The Court’s majority in Bruen is oblivious to the carnage. Justice 

Samuel Alito, in a concurring opinion, repeats a gun lobby trope about 

anecdotal cases of “good guys with guns” who foil public assaults.23 But he 

fails to grapple with the grim nationwide statistics. Studies show that the 

“good guy with a gun” is a “statistical unicorn.”24 

Bruen compounds the Court’s misinterpretation of the Second 

Amendment in Heller by announcing what is essentially a new 

constitutional right of vigilantism. The Court refuses to give credence to 

the post-Heller test developed by eleven Courts of Appeals that balanced 

the government’s interest in preventing gun violence against Second 

Amendment rights.25 A federal judge recently illustrated the destructive 

scope of Bruen by striking down provisions of New York’s post-Bruen 

gun safety legislation, including the prohibition of guns in “sensitive” 

areas such as museums, theaters, stadiums, libraries, bars, and even child 

care facilities.26 

No modern government can maintain its political legitimacy without 

keeping its citizens safe from an epidemic of gun violence. As the philosopher 

Amanda Greene reasons, “legitimacy is not possible while there is open 

conflict and threat of violence.”27 

If Bruen threatens the safety of all Americans wherever they may go in 

public, a second legitimacy-shattering decision endangers the lives of many 

women. In Dobbs v. Jackson Women’s Health Organization, the Court 

struck down the 50-year old precedent of Roe v. Wade.28 Whatever one may 

think of the morality of abortion, the problem for the Court’s political 

legitimacy is that its radical decision will inevitably cause the deaths of 

many pregnant persons. This choice is ironic, given the Court’s intention to 

protect “prenatal life.”29 

The Court heard evidence that reversing Roe and its precedents would 

cause many deaths from lack of professional medical attention, a return to 

unclean or improvised abortions, and forcing mothers with serious health 

risks to give birth.30 The Court’s majority did not care. Justice Alito, writing 

for the majority, noted “impassioned and conflicting arguments about the 

effects of the abortion right on the lives of women,” but then ignored the  

 
23 142 S. Ct. at 2158-59 (Alito, J., concurring); NRA: “Good guys with guns stop bad 

guys with guns,” BBC NEWS (Dec. 21, 2012), https://www.bbc.com/news/av/world-us-

canada-20817967. 
24 Richard Fausset, Eliza Fawcett & Serge F. Kovaleski, After Indiana Mall Shooting, 

One Hero but No Lasting Solution, N.Y. TIMES, Jul. 19, 2022, https://www.nytimes.com/ 

2022/07/19/us/armed-bystander-indiana-mall-shooting.html. 
25 142 S. Ct. at 2174-75 (Breyer, J., dissenting).  
26 Jonah E. Bromwich, Federal Judge Blocks N.Y. Gun Law, Finding Much of It 

Unconstitutional, N.Y. TIMES (Oct. 6, 2022), https://www.nytimes.com/2022/10/06/nyregion/ 

judge-blocks-ny-gun-law.html. 
27 Amanda R. Greene, Is Political Legitimacy Worth Promoting? in POLITICAL 

LEGITIMACY: NOMOS LXI (Jack Knight & Melissa Schwartzberg eds., 2019).  
28 142 S. Ct. 2228 (2022). 
29 Id. at 2261. 
30 Id. at 2345 (Breyer, Sotomayor, & Kagan, JJ., dissenting).  
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evidence.31 In dissent, Justices Breyer, Sonia Sotomayor, and Elena Kagan 

observed that Roe and its precedents allowed states to “prohibit abortions 

after fetal viability, so long as the ban contained exceptions to safeguard a 

woman’s life or health.”32 Dobbs now frees the states to adopt any legal 

restriction beginning at conception, including criminal penalties against 

mothers and doctors.33 It recognizes no exceptions for pregnancies resulting 

from rape or incest, nor for fatal birth defects or complications that risk a 

mother’s life.34 

Speaking plainly, the Court has condemned many women to death. 

Women who carry a pregnancy to term are 14 times more likely to die than 

when abortion terminates a pregnancy.35 They are 75 times more likely to 

die in Mississippi, the state where Dobbs arose.36 Moreover, researchers 

have estimated that “a ban on abortions increases maternal mortality by 21 

percent, with white women facing a 13 percent increase in maternal 

mortality while black women face a 33 percent increase.”37  

The Court’s majority has the blood of these women on its hands. It is 

one thing to bestow a new constitutional right. It is quite another to 

withdraw a preexisting, settled right knowing that the decision will kill 

many people who have relied on it. At oral argument, Justice Sotomayor 

asked: “Will this institution survive the stench that this creates in the public 

perception that the Constitution and its reading are just political acts? I do 

not see how it is possible.”38 She is right. 

Last but not least, the Court’s decision in West Virginia v. EPA impedes 

governmental power to address the most difficult and threatening problem 

that humanity has ever faced: global climate disruption.39 Once again, the 

Court undercuts the ability of government to preserve the right to life of 

present and, in this case, future generations. 

The climate emergency is here. As Justice Kagan observes in her 

dissenting opinion, many deaths are already occurring from an increasing 

severity of heatwaves, droughts, wildfires, storms, and floods.40 By the end 

of the century, human-caused climate disruption may account for as many 

as “4.6 million excess yearly deaths.”41 The Court’s majority simply shrugs 

off the scientific facts of these dangers. 

 
31 Id. at 2239.  
32 Id. at 2317 (Breyer, Sotomayor, & Kagan, JJ., dissenting).  
33 Laurence H. Tribe, Deconstructing Dobbs, N.Y. REV. (Sept. 22, 2022), https://www. 

nybooks.com/articles/2022/09/22/deconstructing-dobbs-laurence-tribe/. 
34 142 S. Ct. at 2317-18 (Breyer, Sotomayor, & Kagan, JJ., dissenting). 
35 Id. at 2345. 
36 Id. at 2340. 
37 Id. at 2338. 
38 John Kruzel, Sotomayor Suggests Court Wouldn’t ‘Survive the Stench’ If Abortion 

Rights Are Undercut, THE HILL (Dec. 1, 2021, 12:32 PM), https://thehill.com/regulation/ 

court-battles/583814-sotomayor-suggests-court-wouldnt-survive-stench-if-abortion-rights/. 
39 142 S. Ct. 2587 (2022). 
40 Id. at 2626-27 (Kagan, J., dissenting). 
41 Id. at 2627 (quoting R. Daniel Bressler, The Mortality Cost of Carbon, 12 NATURE 

COMMUNICATIONS 4467 (2021)).  
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The majority’s arrogance in West Virginia is astonishing. It reaches out 

to review a moot Obama-era Clean Power Plan, and then creates an entirely 

new “major questions doctrine” to restrict governmental authority.42 As 

Justice Kagan writes, this doctrine appears “magically” as a “get-out-of-

text-free card” to “prevent agencies from doing important work, even 

though that is what the U.S. Congress directed.”43 

Professor Richard Revesz agrees that the new major questions doctrine 

announced in West Virginia, and effectively applied in an earlier case 

National Federation of Independent Business v. Department of Labor,44 

“casts an ominous pall over the nation’s regulatory future.”45 Even though 

Congress acted in August to re-empower the EPA by adopting a statute 

overturning the effect of West Virginia with respect to the agency’s 

authority to regulate greenhouse gases, the new major questions doctrine 

will continue to impede effective climate and other health-related policies.46 

As in Bruen and Dobbs, the Court’s new doctrine announced in West 

Virginia will kill people. Taken together, the cases count three strikes 

against the Court’s political legitimacy by preventing the political branches 

from acting to protect the basic right to life of its citizens. 

One may also assess the legal legitimacy of these decisions as “egregiously 

wrong.”47 Bruen extends a wrong-headed originalist interpretation of the 

Second Amendment and adds historical errors. Dobbs lacks “any coherent 

legal analysis” on the merits48 and violates the principle of stare decisis, 

overturning the 50-year-old precedent of Roe as well as the 30-year-old 

“precedent on precedent” of Planned Parenthood of Southeastern Pennsylvania 

v. Casey.49 And West Virginia conjures a brand new “major questions doctrine” 

out of thin air to prune the authority of the administrative state. 

My argument here, however, does not focus on the weaknesses in the 

Court’s constitutional interpretation or legal methodology. A deeper, unifying 

feature of these cases is that they are politically illegitimate because they 

subvert the government’s authority to protect citizens’ lives with respect to 

gun violence, reproductive health, and climate damage. 

 
42 Id. at 2609. 
43 Id. at 2641 (Kagan, J., dissenting). 
44 142 S. Ct. 661 (2022). 
45 Richard L. Revesz, SCOTUS Ruling in West Virginia v. EPA Threatens All 

Regulation, BLOOMBERG L. (July 8, 2022), https://news.bloomberglaw.com/environment-

and-energy/scotus-ruling-in-west-virginia-v-epa-threatens-all-regulation.  
46 Lisa Friedman, Democrats Designed the Climate Law to Be a Game Changer. Here’s 

How., N.Y. TIMES, Aug. 22, 2022, https://www.nytimes.com/2022/08/22/climate/epa-supreme-

court-pollution.html; Andrew J. Twinamatsiko & Katie Keith, Unpacking West Virginia v. 

EPA and Its Impact on Health Policy, O’NEILL INST. (July 13, 2022), https://oneill.law. 

georgetown.edu/unpacking-west-virginia-v-epa-and-its-impact-on-health-policy/.  
47 David Cole, Egregiously Wrong: The Supreme Court’s Unprecedented Turn, N.Y. 

REV. (Aug. 18, 2022), https://www.nybooks.com/articles/2022/08/18/egregiously-wrong-

the-supreme-courts-unprecedented-turn-david-cole/. 
48 Tribe, supra note 33. 
49 505 U.S. 833 (1992). See also Nina Varsava, Essay, Precedent on Precedent, 169 

U. PA. L. REV. ONLINE 118, 131 n.69 (2020). 
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Not surprisingly, these decisions are also unpopular with the public, 

eroding the Court’s empirical political legitimacy as well. Public opinion 

polls show the Court at its lowest approval ratings on record.50 In the latest 

Gallup survey, a record low of only 47 percent of Americans say they trust 

“the judicial branch headed by the U.S. Supreme Court.”51 Only 40 percent 

approve of how the Court is doing its job.52 

The Court’s loss of both substantive and empirical political legitimacy 

means that what has been called the “quality assent” of citizens needed to 

justify it has vanished.53 A major political structural adjustment is required.  

 

III. HOW TO REFORM THE COURT TO RESTORE ITS LEGITIMACY 

 

A Supreme Court that has lost its political legitimacy must be reformed. 

Otherwise, our government as a whole could lose legitimacy, tilting the 

political world toward chaos.  

Although it is rare, this is not the first time in history that the Court has 

launched itself into political illegitimacy. And the political branches, Congress 

and the President, have corrected the Court’s course before.  

There are two important historical precedents. The first followed the 

Court’s worst decision ever, Dred Scott v. Sandford, which held that no 

enslaved or free black person had federal constitutional rights.54 Dred Scott 

sparked the Civil War, and its breach of legitimacy was repaired only by the 

recognition of basic rights in the Thirteenth, Fourteenth, and Fifteenth 

Amendments, along with the federal civil rights statutes adopted in the 

1960s.55 Another low moment for the Court occurred when it repeatedly 

struck down many statutes passed in the early days of President Franklin D. 

Roosevelt’s New Deal.56 

In these previous moments of lost judicial legitimacy, the political 

branches responded.57 During the Civil War, Congress increased the number 

of Supreme Court justices to ten, giving President Abraham Lincoln another 

 
50 Nick Ehli & Robert Barnes, Kagan Says Questions of Legitimacy Risky for Supreme 

Court, WASH. POST, July 21, 2022, https://www.washingtonpost.com/politics/2022/07/ 

21/elena-kagan-supreme-court-legitimacy/. 
51 Jeffrey M. Jones, Confidence in U.S. Supreme Court Sinks to Historic Low, GALLUP 

(Jun. 23, 2022), https://news.gallup.com/poll/394103/confidence-supreme-court-sinks-

historic-low.aspx; see also Amy Davidson Sorkin, The Supreme Court’s Big New Term, 

NEW YORKER (Oct. 2, 2022), https://www.newyorker.com/magazine/2022/10/10/the-

supreme-courts-big-new-term. 
52 Jones, supra note 51.  
53 Greene, supra note 27. 
54 60 U.S. 393 (1856).  
55 See ANDREW DELBANCO, THE WAR BEFORE THE WAR: FUGITIVE SLAVES AND THE 

STRUGGLE FOR AMERICA’S SOUL FROM THE REVOLUTION TO THE CIVIL WAR (2019).  
56 Presidential Commission on the Supreme Court of the United States, Final Report at 

69 (Dec. 2021) https://www.whitehouse.gov/wp-content/uploads/2021/12/SCOTUS-Report-

Final-12.8.21-1.pdf#page=75 [hereinafter Commission Report]. 
57 DANIEL A FARBER & NEIL S. SIEGEL, UNITED STATES CONSTITUTIONAL LAW 32-

34, 126-29, 280-89 (2019). 

https://www.law.cornell.edu/supremecourt/text/60/393
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appointment, and Congress then reduced the number to seven to prevent 

President Andrew Johnson from appointing justices to undo Reconstruction—

which unfortunately later occurred anyway.58 Responding to the Court’s 

evisceration of the New Deal, President Roosevelt threatened to appoint as 

many as six additional justices, depending on how many sitting justices 

reached the age of 70.59 This threat encouraged “the switch in time that 

saved nine” when a few justices changed their tune and began to uphold 

New Deal legislation.60 

The United States faces another constitutional legitimation crisis today. 

Fortunately, there is a menu of choices available to address it. The 

Presidential Commission on the Supreme Court of the United States issued 

a report in December 2021 examining options for reform.61 

In reviewing the options, any reform should meet two conditions. First, 

statutory interventions rather than constitutional amendments are needed 

because there is no time for a constitutional amendment. Second, any reform 

adopted must dislodge the current majority that is acting illegitimately. 

Here are three specific options that could be adopted singly or in 

combination. 

1. Expand the Court to 13 justices. The power of Congress to alter 

the number of justices on the Court has been long established as 

constitutional. The number of justices has fluctuated historically between 

a minimum of five and a maximum of ten, and the Commission determined 

that “there is widespread agreement among legal scholars that Congress has 

the constitutional authority to expand the Court’s size.”62 Many law 

professors and former judges—including Michael Klarman, Mark Tushnet, 

Nancy Gertner, and Laurence Tribe—support expanding the membership 

of the Court.63 

Expanding the Court to 13 justices would counter the Machiavellian 

machinations of Senator Mitch McConnell. As Majority Leader, McConnell 

refused even to hold hearings on President Barack Obama’s appointment 

of Merrick Garland.64 McConnell later rushed through a confirmation of  

 
58 Marin K. Levy, Packing and Unpacking State Courts, 61 WM. & MARY L. REV. 

1121, 1128 (2020).  
59 President Franklin D. Roosevelt, Message to Congress on the Reorganization of the 

Judicial Branch of Government (Feb. 5, 1937) (https://www.presidency.ucsb.edu/documents/ 

message-congress-the-reorganization-the-judicial-branch-the-government). 
60 Levy, supra note 58, at 1157. 
61 Commission Report, supra note 56, at 20. 
62 Levy, supra note 58 at 1127; Commission Report, supra note 56, at 67. 
63 Michael Klarman, Why Democrats Should Pack the Supreme Court, TAKE CARE 

BLOG (Oct. 15, 2018), https://takecareblog.com/blog/why-democrats-should-pack-the-

supreme-court; Mark Tushnet, Court-Packing on the Table in the United States? 

VERFASSUNGSBLOG (Apr. 3, 2019), https://verfassungsblog.de/court-packing-on-the-

table-in-the-united-states/; Nancy Gertner & Laurence H. Tribe, The Supreme Court Isn’t 

Well. The Only Hope for a Cure is More Justices., WASH. POST, Dec. 9, 2021, https://www. 

washingtonpost.com/opinions/2021/12/09/expand-supreme-court-laurence-tribe-nancy-

gertner/. 
64 Commission Report, supra note 56, at 14. 
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President Donald Trump’s appointment of Amy Coney Barrett, thus arguably 

stealing two appointments for Republicans.65 Giving President Joseph 

Biden the power to appoint four justices would rebalance the Court to a 

seven-six Democratic-to-Republican ratio. 

Other justifications to expand the Court include increasing the number 

of justices to handle an increasing workload, returning to a tradition of one 

justice for each court of appeals, and conforming to the numbers of judges 

on the highest courts of other democratic governments in the world, which 

range from seven to 18.66 

2. Establish 18-year term limits for justices. Federal judges have a 

constitutional right to lifetime appointment, but this does not mean that 

Congress cannot set term limits specifically for the Supreme Court.67 As the 

Commission on the Supreme Court recognizes, rotation systems are 

possible.68 Retroactively imposing an 18-year term limit would require Justice 

Thomas to retire immediately, Chief Justice John Roberts in 2023, and Justice 

Alito in 2024.69 Two thirds of Americans favor term limits for the Court’s 

justices, according to a recent poll.70 

3. Set a mandatory retirement age of 75. Following the same logic that 

lifetime judicial appointments do not necessarily entail lifetime appointments 

to the Supreme Court, Congress could set a retirement age of, say, 75. 

Retired justices could remain active as senior judges by special designation 

to lower courts or as special masters. Setting a retirement age of 75 would 

require Justice Thomas to retire next year, Justice Alito in three years, Justice 

Sotomayor in seven years, and Chief Justice Roberts in eight years.71 

The Commission’s report reviews other alternatives as well, including 

jurisdiction stripping, a supermajority requirement for constitutional review 

of statutes, legislative overrides, a mandatory code of judicial ethics, and 

recusal rules for conflicts of interest.72 Other creative options include a 

“Supreme Court lottery” that entails randomly drawing Supreme Court 

panels for each case from a pool of all appellate judges, and a “balanced bench” 

comprising five justices appointed by Democrats, five by Republicans, and 

five by the ten politically appointed justices.73 

One might argue that rejiggering the structure of the Court may also 

have detrimental consequences for its legitimacy, causing it to become even 

 
65 Id.  
66 Id. at 152. 
67 U.S. CONST. art III, § 1. 
68 Commission Report, supra note 56, at 85. 
69 SUPREME COURT OF THE U.S., About the Court: Current Members (last visited Oct. 

15, 2022), https://www.supremecourt.gov/about/biographies.aspx (showing the term lengths 

of current Supreme Court justices). 
70 Sorkin, supra note 51. 
71 THE GREEN PAPERS, Historical Data: United States Supreme Court Justices (last 

visited Oct. 15, 2022), https://www.thegreenpapers.com/Hx/SupremeCourt.html (showing 

the ages of current Supreme Court justices).  
72 Commission Report, supra note 56, at 9. 
73 Daniel Epps & Ganesh Sitaraman, How to Save the Supreme Court, 129 YALE L.J. 

148, 181 (2019).  
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more political or politicized. The United States, however, stands very far 

away today from dreams of “neutral principles.”74 The Court’s illegitimacy 

has become not just legal or even only political; it is now existential. 

 

CONCLUSION 

 

At an appearance last month, Chief Justice Roberts said, “I don’t 

understand the connection between opinions that people disagree with and 

the legitimacy of the Court.”75 He confuses legal legitimacy and political 

legitimacy. The problem is not just that the Court is getting the law wrong. 

Worse even than acting as “politicians in robes,”76 the Court’s current 

majority is taking an axe to a foundational root of the political legitimacy 

of government: the power to protect the right to life of its people. 

Because the Court has become the “most dangerous” branch, 

“arrogantly heedless of the human and environmental consequences of the 

jurisprudence it so ruthlessly imposes,” it must be stopped.77 Congress and 

the President must determine the exact mode of reform, but some effective 

change of the Court’s structure is essential to restore its political legitimacy. 

 
74 Herbert Wechsler, Toward Neutral Principles of Constitutional Law, 73 HARV. L. 

REV. 1 (1959).  
75 C-SPAN, Chief Justice Roberts on Legitimacy of U.S. Supreme Court, YOUTUBE 

(Sept. 10, 2022), https://www.youtube.com/watch?v=YuafsjhTT0&t=163s. 
76 Laurence H. Tribe, Politicians in Robes, N.Y. REV. (Mar. 10, 2022), https://www. 

nybooks.com/articles/2022/03/10/politicians-in-robes-justice-breyer-tribe/.  
77 Tribe, supra note 33. 


	Supreme Illegitimacy
	Eric W. Orts†


